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STATEMENT OF JURISDICTION 
The Utah Supreme Court has jurisdiction to hear this appeal 
pu r suan t to Utah Code Ann. § 78-2-2(3)(j)(1996) because the Fourth 
Judicial District Court's summary judgment order resulted in a final 
judgment within the meaning of Utah R. Civ. P. 54(a). This appeal is 
taken, therefore, as of right pursuant to Rules 3 and 4 of the Utah Rules 
of Appellate Procedure. 
I 
DETERMINATIVE PROVISIONS 
1. Utah Code Ann. § 63-30-8 
2. Utah Code Ann. § 63-30-10 
IL 
STATEMENT OF THE CASE 
Statement of Facts 
1. Pleasant Grove operates within the limitations of a budget. 
( R p g . 3 H 2 ) . 
2. Pleasant Grove is responsible to appropriate funds to 
provide for the "safety, health, prosperity, moral well-being, peace, order, 
comfort, or convenience of the inhabitants of the city." (R. pg. 31 1 3). 
3. Pleasant Grove is responsible to maintain and repair City 
water lines, service lines, water tanks, pumps, water treatment facilities 
("waterworks"), and a portion of the water budget is set aside for that 
purpose. (R. pg. 31 SI 4) (emphasis added). 
4. The amount of funds available for the maintenance and 
repair of waterworks and other public works is limited by the revenue 
generated through water usage, installation, hook-up and irrigation 
fees, and the amount of funds designated for other water budget items. 
(R. pg. 3 1 1 5 ) . 
5. The water budget limits the number of employees Pleasant 
Grove can employ. (R. pg. 31 SI 6). 
6. The water budget 's limitations impose constraints on the 
number of waterwork repairs of public works maintenance items which 
can be completed during a given year. (R. pg. 31 SI 7). 
7. Those waterworks maintenance limitations created by the 
budgeting process required waterworks' personnel to determine which 
water leaks posed the greatest hazard to private and public property and 
individual safety. (R. pg. 31 5 8). 
8. The public works maintenance policy on or before September 
25, 1995 involved: 
a. Maintenance work on water line improvements, water 
quality testing, and water delivery systems is given first priority 
together with water leaks which pose damage to existing water and 
sewer systems, or damage to roads. 
b. An evaluation of other main tenance reques ts to 
determine the hazard level to the "safety, health, prosperity, moral well-
being, peace, order, comfort, or convenience of the inhabitants of the 
city." 
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c. Determining the priority of the maintenance request 
based upon whether the threat of personal injury or property damage is 
low or high. 
d. The maintenance request which pose the greatest 
threat to individuals and property are completed as time permits and in 
the order of importance. (R. pg. 32 SI 9). 
9. The public works maintenance policy necessarily results in 
the repair of serious maintenance items more quickly than the repair of 
less serious items. (R. pg. 32 SI 10). 
10. In August of 1994, Pleasant Grove was contacted by Mrs. 
Sorensen who reported a water leak 100 feet to the north of property 
(hereinafter referred to as the "first water leak") located at 960 South 
Cherokee Drive. (R. pg. 32 SI 11). 
11. The first water leak was repaired by Pleasant Grove 
"[s]hortly after the Sorensens first notified Pleasant Grove City . . . " in 
August of 1994. (R. pg. 32 SI 12). 
12. Specifically, the first water leak was repaired on October 31 , 
1994. (R. pg. 33 SI 13). 
13. "After Pleasant Grove City repaired the [first water leak] 
located approximately 100 feet north of the Sorensens' house, a new 
water leak (upon which Mr. Norton slipped over a year later) sprung up 
in the pavement directly in front of the Sorensens ' house . . . " 
(hereinafter referred to as the "second water leak"). (R. pg.4 SI 19). 
14. The first record of a phone call from Mrs. Sorensen regarding 
the second water leak is dated September 25, 1995. (R. pg. 33 SI 15). 
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15. It was determined the second water leak was not serious 
and that the potential for property damage and/or personal injury was 
low. (R. pg. 33 SI 16) 
16. On January 10, 1996, the second water leak was repaired. 
(R. pg. 33 SI 17). 
17. On November 16, 1995 plaintiff slipped and fell on an area of 
wet moss near the area of the water leak. (R. pg. 2-3 SI 7-8) 
m. 
SUMMARY OF ARGUMENTS 
A. THE PLAINTIFF'S LEGAL STATEMENT THAT GM3VERNMENTAL 
ENTITIES HAVE \ DUTY TO MAINTAIN STREETS AND OTHER 
PUBLIC WORKS IN A REASONABLY SAFE CONDITION IGNORES 
THE STATUTES PLAIN LANGUAGE 
Pleasant Grove's duty is to exercise due care in making repairs to 
city streets. There are exceptions to Pleasant Grove's duty listed in Utah 
Ann Code § 60-30-10. Those exceptions shield Pleasant Grove from 
liability for the claims asserted by the plaintiff. 
B. A FOUR PART TEST IS REQUIRED TO DETERMINE WHETHER A 
DECISION INVOLVES THE FORMULATION OF POLICY OR THE 
EXECUTION OF AN ALREADY-FORMULATED POLICY 
The application of the four part test in Keegan v. State of Utah to 
the facts demonstrates tha t the defendant Pleasant Grove City is 
immune from suit for bodily injury because the injury arose out of, was 
connected to, and resulted from the exercise of a discretionary function 
of the city. 
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C. REPAIR AND MAINTENANCE DECISIONS INVOLVE THE 
FORMULATION OF POLICY AND SHOULD BE INSULATED FROM 
JUDICIAL SECOND GUESSING 
Decisions which involve judgments concerning the expenditure of 
limited public funds are discretionary functions. Those decisions are 
insulated from liability because they are inherently bound up in 
considerations of economic and political policy. 
D. WHETHER PLEASANT GROVE LEARNED OF THE SECOND 
WATER LEAK PRIOR TO SEPTEMBER 25, 1995 DOES NOT 
EFFECT THE OUTCOME OF THE TRIAL COURT'S RULING 
Even if the City did know of the second water leak prior to 
September 25, 2995, the city still retains its immunity under Utah Ann. 
Code §63-30-10 (4). 
IV. 
ARGUMENTS 
A. THE PLAINTIFFS LEGAL STATEMENT THAT GOVERNMENTAL 
ENTITIES HAVE A DUTY TO MAINTAIN STREETS AND OTHER 
PUBLIC WORKS IN A REASONABLY SAFE CONDITION IGNORES 
THE STATUTES PLAIN LANGUAGE 
Utah Code Ann. § 63-30-8 states: 
Unless the injury arises out of one or more of the exceptions set 
forth in Section 63-30-10, immunity from suit of all governmental 
entities is waived for any injury caused by a defective, unsafe, or 
dangerous condition of any highway, road, street, alley, crosswalk, 
sidewalk, culvert, tunnel , bridge, viaduct or other s t ructure 
located on them. 
The statutory language plainly states that if any injury arises out of the 
exceptions listed in Utah Code Ann. § 63-30-10, then a governmental 
entity retains immunity from liability. Thus, contrary to plaintiffs legal 
s ta tement , the Legislature h a s not, without exception, stated tha t 
5 
"governmental entities have an affirmative duty to repair and maintain 
their city streets and other public works." Brief of Appellant pg. 7. 
Plaintiff cites Murray v. Ogden City, 548 P.2d 896 (Utah 1976) for 
the proposition that "cities are charged with a non-delegable duty to 
maintain their streets in a reasonably safe condition." Brief of Appellant 
pg. 7, note 2. Murray states, instead, that a "city is charged with the 
non-delegable duty to exercise due care in maintaining streets and 
sidewalks within their corporate limits in a reasonably safe condition for 
travel." Id. at 897 (emphasis added). Thus, when a city makes a 
decision to repair its streets, it must make those repairs in a reasonable 
manner. 
Utah Law imposes a duty on governmental entities to exercise due 
care when repairing its city street. If, however, the injury arises out of 
one or more of the exceptions set forth in Utah Code Ann. § 63-30-10, 
governmental entities are immune from liability. 
B. A FOUR PART TEST IS REQUIRED TO DETERMINE WHETHER A 
DECISION INVOLVES THE FORMULATION OF POLICY OR THE 
EXECUTION OF AN ALREADY-FORMULATED POLICY. 
The plaintiff correctly cites Keegan v. State of Utah 896 P.2d 618 
(Utah 1995) for the distinction between formulation of policy and the 
execution of already-formulated policy. Id. at 623. Plaintiff does not, 
however, continue with Keegan's "four-part test to determine whether a 
given decision or act qualifies for a discretionary function exception." 
Id. at 624. The application of the four-part tes t to the facts 
demons t ra tes tha t the discretionary function exception mainta ins 
defendant Pleasant Grove's immunity from liability. 
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The four-part test includes the following: 
(1) Does the Omission or Decision Necessarily Involve a Basic 
Governmental Policy, Program or Objective? 
(2) Is the questioned act, omission, or decision essential to the 
realization or accomplishment of that policy, program or 
objective as opposed to one which would not change the 
course or direction of the policy, program, or objective? 
(3) Does the act, omission, or decision require the exercise of 
basic policy evaluation, judgment, and expertise on the part 
of the governmental agency involved? 
(4) Does the governmental agency involved possess the 
requisite constitutional, statutory, or lawful authority and 
duty to do or make the challenged act, omission, or 
decision.? 
Id. 
Applying those factors to the plaintiffs claim produces the 
following conclusions: 
1. The Omission or Decision Necessarily Involved a Basic 
Governmental Policy. Program or Objective 
In Keegan, The Utah Department of Transportation decided not to 
raise concrete barriers during 1-80 resurfacing. The decision involved a 
"basic governmental object: to wit, public safety on the roads." Keegan 
at 624. Similarly, in Duncan v. Union Pacific R. Co., 842 P.2d 832 (Utah 
1992), the basic governmental object was "the promotion of public safety 
at railroad crossings." Duncan at 835. 
In this case, Pleasant Grove's basic governmental objective is 
public safety on the roads and the protection of private property 
interests. Utah Code Ann. § 10-8-2(2). The decision not to repair the 
alleged leak involved an evaluation of whether the risk created by the 
water leak created a potential danger and, if so, the extent of the danger 
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as compared with other r isks involving private property and public 
safety. 
2. The Omission or Decision was Essential to the Realization 
of the Policy 
As in Keegan, Pleasant Grove's decision to immediately repair the 
water leak upon notification or to wait "involved a determination of not 
only the degree of safety tha t would be provided by various options 
considered, but also what degree of safety would be an appropriate goal 
given time and cost constraints." Id. at 624. 
Duncan involved similar considerations. 
As pointed out earlier in th is opinion, UDOT util izes a 
surveillance team to evaluate the level of the hazards to motorists 
at hundreds of crossings where active warning devices are not in 
place. This team assigns priorities to those crossings where the 
greatest hazards exist. UDOT then upgrades the warning devices 
at those crossings with the highest priority until the limited 
available funds have been exhausted. Crossings with a lower 
priority must await financing for another year. 
IcLat835. 
Pleasant Grove was required to make similar evaluations. The 
City had to operate within the constraints of a fiscal budget. The 
budge t provided a limited amoun t of money and manpower to 
accomplish the maintenance work reported by Pleasant Grove citizens. 
The City could not predict with accuracy the number and severity of 
reported maintenance items. Thus, a policy was implemented involving 
the evaluation of maintenance problems and an assessment of the 
ser iousness of the problem as compared with existing and future 
problems and available funds. 
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3. Pleasant Grove's Decision Involved the Basic Policy 
Judgment and Expertise of its Public Works Department 
The evaluation of the degree of hazard at the location where the 
leak allegedly occurred and the assignment of priorities to those areas 
where the greatest hazard existed necessarily involved the exercise of 
basic policy evaluation, judgment and expertise. Similar considerations 
were undertaken in Keegan and in Duncan. 
4. Pleasant Grove had the Necessary Statutory Authority to 
Determine which Maintenance Problems are Most Hazardous 
and Most Deserving of Limited Funds 
Pleasant Grove is required to determine a budget pursuan t to 
Utah Code Ann. § 10-6-101 et seq. Pleasant Grove is responsible to 
appropriate funds to provide for the "safety, health, prosperity, moral 
well-being, peace, order, comfort, or convenience of the inhabitants of 
the city." Utah Code Ann. § 10-8-2(2). The purpose of those funds is to 
maintain and repair water lines ("waterworks") and a portion of the 
budget is set aside for that purpose. Utah Code Ann. § 10-8-14(1). 
The four-part test set forth in Keegan supports the conclusion 
tha t Pleasant Grove is immune from suit for bodily injury because the 
injury arose out of, was connected to, and resulted from the exercise of a 
discretionary function of Pleasant Grove City. This function was 
recognized by the Utah Appellate Court's statement in its review of the 
Duncan case: 
Highway maintenance and improvement are predominately fiscal 
matters. Every highway could probably be made safer by further 
expenditures, bu t we will not hold UDOT (and implicitly, the 
legislature) negligent for having to strike a difficult balance 
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between the need for greater safety and the burden of funding 
improvements. 
Duncan v. Union Pacific R.R. Co., 790 P.2d 595, 601 (Utah App. 1990). 
C, REPAIR AND MAINTENANCE DECISIONS INVOLVE THE 
FORMULATION OF POLICY AND SHOULD BE INSULATED FROM 
JUDICIAL SECOND GUESSING 
Plaintiff argues there is a distinction between repairing and 
upgrading public improvements. Plaintiffs proposed distinction is one 
of convenience rather than substance. 
The guiding principle is tha t "once an entity under takes to 
provide [a fence, a traffic signal, etc.], it is obligated to use reasonable 
care in providing it." Nelson v. Salt Lake City, 919 P.2d 568, 573 (Utah 
1996). In Nelson, Salt Lake City built a fence and therefore "undertook 
to provide protection. Having done so, the responsible party is 
obligated to exercise reasonable care in maintaining the fence." Id. at 
575. 
Plaintiff argues his case is similar to Nelson because "repair and 
maintenance decisions do not involve the formulation of policy; at most 
they involve the execution of previously formulated policies." Brief of 
Appellant pg 10. Plaintiffs conclusion, however, ignores additional 
guidelines stated by the Utah Supreme Court in Nelson. Those 
guidelines advise tha t when a decision involves " . . . j udgment s 
concerning the expenditure of public funds because [such funds] were 
highly limited. . ." then the decision involves the discretionary function. 
Nelson at 575. 
Similarly, in Keegan the Utah Supreme Court cited with approval 
the holding in Baum v. United States 986 F.2d 716 (4th Cir. 1993). 
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Baum involved an action alleging the government failed to properly 
construct and maintain a guardrail. The decision to repair and replace a 
guardrail is subject to the discretionary function: 
The decision of how and when to replace a major element of a 
substantial public facility is, like the decision involving design 
and construction, at bottom a question of how best to allocate 
resources . Such a decision is inherent ly bound up in 
considerations of economic and political policy, and accordingly is 
precisely the type of governmental decision t ha t Congress 
intended to insulate from judicial second guessing through tort 
actions for damages. 
Keegon at 625. 
Pleasant Grove had to make decisions regarding repairs of its city 
streets. Those decisions involved allocating resources to various repair 
and improvement projects. The decision of when to repair tine water teak 
which allegedly caused plaintiffs injuries had to fit within the resources 
available to Pleasant Grove. The decision is and must be protected from 
tort actions. 
D. WHETHER PLEASANT GROVE LEARNED OF THE SECOND 
WATER LEAK PRIOR TO SEPTEMBER 25, 1995 DOES NOT 
EFFECT THE OUTCOME OF THE TRIAL COURT'S RULING 
The plaintiff argues the trial court committed reversible error by 
concluding Pleasant Grove first knew about the second water leak on 
September 25, 1995. Plaintiffs claim, therefore, would necessarily focus 
on Pleasant Grove's alleged failure to make a timely inspection after it 
was put on notice of the second water leak. Plaintiffs complaint does 
not assert such a claim: "Mr. Norton's Complaint contains no allegation 
tha t the City failed to inspect the water leak or tha t it inspected 
negligently." Memorandum in Opposition to Defendant's Motion for 
Summary Judgment pg. 16-17 (R pg. 81-82). 
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Furthermore, even if plaintiffs complaint asserted a claim tha t 
Pleasant Grove failed to inspect the second water leak, immunity would 
still apply. Utah Code Ann. § 63-30-10(4) retains immunity for the 




Without the protection of Governmental Immunity for claims 
arising from the failure to timely repair or maintain a public street, no 
governmental entity could effectively operate. For example, there are 
countless areas on streets, public sidewalks, highways, etc., which need 
either repair or improvement ("upgrades"). The failure of governmental 
immunity to protect a city or state from claims resulting from injuries 
caused by the failure to timely repair or maintain would create an 
impossible burden upon governmental entities to repair each and every 
potentially hazardous condition of which it had notice and to do so 
without exceeding fiscal limitations. 
This does not mean that governmental immunity should apply to 
protect a governmental entity from liability if the work it does to repair 
or maintain is negligent. Such negligence is the operational level of 
government. The discretionary level is deciding whether to repair and 
when. Allegations of negligence based upon the exercise of such 
discretion is protected by immunity — and must remain so protected. 
12 
The defendant, therefore, respectfully requests the Court to affirm 
the trial court's ruling. 
DATED this *? ^  day of January, 1998. 
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